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About Us

• Together, CBIZ & MHM are a Top Ten accounting provider
• Offices in most major markets
• Tax, audit and attest and advisory services
• Over 4,800 professionals nationwide

A member of Kreston International 
A global network of independent 

accounting firms

MHM (Mayer Hoffman McCann P.C.) is an independent CPA firm that provides audit, review and attest services, and works closely with CBIZ, a business consulting, 
tax and financial services provider. CBIZ and MHM are members of Kreston International Limited, a global network of independent accounting firms.
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Before We Get Started…

• Use the control panel on the 
right side of your screen to:
• Change your audio mode between 

Computer Audio or Phone
• Submit questions
• Download handouts

• If you need technical assistance:
• Call support at 877-582-7011
• Email us at 

cbizmhmwebinars@cbiz.com
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CPE Credit

This webinar is eligible for CPE 
credit. To receive credit, you will 
need to answer polling 
questions throughout the 
webinar.

External participants will receive 
their CPE certificates via email 
within 15 business days of the 
webinar.
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Disclaimer

The information in this Executive Education Series 
course is a brief summary and may not include all 

the details relevant to your situation. 

Please contact your service provider to further 
discuss the impact on your business.
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Bill Smith is a managing director in the CBIZ National Tax Office. Bill 

monitors federal tax legislation and consults nationally on a broad range 

of tax issues for businesses and individuals.  He is frequently sought after 

by a myriad of media outlets to comment on the changing tax 

environment and its effects on companies and individuals.  He has 

authored numerous tax articles, edits the CBIZ MHM tax newsletters 

and thought leadership articles, and lectures on a broad range of tax 

topics across the country.

301.961.1943 • billsmith@cbiz.comWilliam M. Smith, Esq.
Managing Director, 

CBIZ National Tax Office

Presenters
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Nathan Smith is a Director in the CBIZ National Tax Office, bringing over 

20 years of experience in public accounting to provide technical support 

and strategic solutions for the firm’s tax practice. Nathan leads the 

development of practice aids and tactical approaches used in 

responding to industry and Federal tax developments in a variety of 

subject matter areas. Nathan also consults nationally to facilitate 

delivery of client service opportunities and solutions, contributes as an 

author and editor to the firm's tax thought leadership publications and 

assists with the development and implementation of national tax 

policies and procedures.

727.572.1400 • nate.smith@cbiz.com

Nathan Smith, CPA
Director,

CBIZ National Tax Office

Presenters
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LEGISLATIVE
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The Legislative Plan

• The Biden Administration has followed a bifurcated approach and 
supports two infrastructure bills. 
• The Bipartisan Investing in a New Vision for the Environment and Surface 

Transportation in America Act (the INVEST in America Act or INVEST Act).
• An as yet unnamed reconciliation package that would likely only receive 

votes from Democrats.
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The INVEST Act

• Focuses primarily on so called “hard infrastructure” such as roads and bridges. 
• Also contains provisions regarding:

• expanded broadband access, 
• municipal water system updates, 
• Modernizing the energy grid, and
• increasing renewable energy production 

• Projected Cost of the act is $1.2 Trillion
• Funded by a mix of:

• Leftover Covid-19 relief funds,
• New cryptocurrency reporting
• Economic growth from infrastructure projects

• Does not fall under the deficit rules that will apply to the reconciliation bill
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The INVEST Act – Tax Provisions

• The bill’s tax provisions are minor changes to certain capital 
contributions and to the employee retention credit, and a major change 
to cryptocurrency reporting.

• Plans to increase IRS enforcement against high-net-worth individuals 
were scrapped during the negotiating process.

• Also discussed but eventually omitted were user fees for electric vehicles 
to recoup lost gas tax revenue.
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The INVEST Act – Cryptocurrency Reporting

• The act calls for reporting of cryptocurrency transactions by any broker of 
cryptocurrency transactions where the transaction amount exceeds $600.

• The statute defines a broker as “any person who (for consideration) is 
responsible for providing any service effectuating transfers of digital assets on 
behalf of another person.” 
• This is a very broad definition of a broker and the cryptocurrency industry lobbied 

furiously to have the provision removed or modified to ensure that virtual 
currency miners and others who regularly transact in virtual currencies, but who 
are not operating virtual currency exchanges were excluded from the definition. 

• A compromise provision to make this clarification was crafted by a bipartisan 
group of Senators but it did not receive enough votes to pass. 
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The INVEST Act – Cryptocurrency Reporting

• Assuming there are no changes to the final bill it seems likely that those 
who deal in cryptocurrency will be anxiously awaiting clarification from 
the Treasury Department on who is a broker under this definition. 

• The conservative approach until such guidance is issued is that nearly 
everyone who regularly  completes virtual currency transactions in 
excess of $600 for profit has a reporting requirement. 

• This reporting will be completed on Form 1099-B 
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The Invest Act – Legislative Process

• The INVEST Act must still pass the House of Representatives before it can 
go to President Biden’s desk to be signed.

• Any amendments or changes made by the House would trigger a new 
vote in the Senate. 

• Some Democrats in the House have stated that they won’t vote for the 
Invest Act until the reconciliation bill has passed while others have stated 
that they won’t vote for the reconciliation bill until the INVEST Act 
passes.
• Democrats only have a 3 vote majority in the House.
• Speaker Nancy Pelosi (C-CA) has indicated that the reconciliation bill will go 

first. 
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The Reconciliation Bill

• This is a larger spending package that may have up to $3.5 trillion in 
spending
• Focused on so called “soft infrastructure” programs such as:

• Universal pre-K 
• Free community college
• Student loan forgiveness
• Social welfare programs
• Housing initiatives
• Green energy and climate change
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The Reconciliation Bill – Senate Budget

• The Senate recently passed a $3.5 trillion budget reconciliation that can 
be thought of as a potential blueprint for the planned reconciliation bill. 

• The budget resolution outlines in broad strokes the spending proposals 
listed previously

• It includes a call to modify the $10,000 SALT cap
• It also includes potential sources of funding
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The Reconciliation Bill – SALT Cap

• As stated previously the senate budget proposal contains a call to modify 
the current $10,000 SALT cap. 

• This cap has been a target of many Democrats since its inception as it 
primarily affects taxpayer from high tax states, most of which are 
represented by Democrats. 

• However, repealing the SALT cap would be very expensive, potentially 
hundreds of billions of dollars, meaning that it will be placed into 
contention with other spending priorities.

• As such it is not yet clear if the reconciliation bill would contain a full repeal 
of the cap or an increase to the limit. 
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The Reconciliation Bill – Senate Budget

• The budget contains a number of potential tax law changes and tax 
increases to raise additional funds. 

• These include:
• An increase to the corporate tax rate,
• International tax rate increases, 
• Increased IRS tax enforcement, and
• A carbon polluter import fee. 

• The budget resolution also makes it clear that any and all other potential 
sources of revenue are on the table. 
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The Reconciliation Bill – Corporate Tax Increase

• The Biden Administration has called for a 28% corporate tax rate
• Senator Joe Manchin (D-WV), a key vote for any reconciliation bill, has 

stated that he will not vote for a rate in excess of 25%. 
• The Joint Committee on Taxation has estimated that each percent that 

the corporate tax rate increases raises $100 billion over 10 years. 
• This could have a significant impact due to the budget reconciliation rules
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The Reconciliation Bill – International Tax Rate Increase

• The Administration has previously called for the GILTI rate to be doubled 
from 10.5% to 21%. 

• Increase the percentage of GILTI subject to tax from 50% to 75%
• Retain the 80% limit on creditable foreign taxes
• Repeal the 10% deduction for foreign tangible assets
• Institute a per country calculation 
• Include foreign income from oil and gas extraction
• Limit certain deductions
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The Reconciliation Bill – Reconciliation Rules Recap

• Under the Reconciliation rules Democrats can avoid the filibuster and 
pass the bill with only 50 votes plus VP in the Senate if:
• The bill only affects spending and revenue

• Other provisions such as Social Security, voting rights or immigration cannot be 
included

• The bill does not increase the deficit outside of a 10-year window
• The bill does not affect social security revenue or outlays

• This rule will prevent an increase to social security taxes on wealthy individuals 
proposed by the Biden Administration

• Funds raised by increased IRS enforcement cannot be counted
• Claimed or projected economic growth generally is not included when 

determining the budgetary effect
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The Reconciliation Bill – Other Potential Sources of Revenue

• Because the large amount of spending in the planned bill it is likely that 
every avenue for raising funds will be explored.

• This could include: 
• Increasing the capital gains tax rate
• Individual income tax rate increases
• Increased IRS reporting requirements
• Application of the wash sale rules to cryptocurrency
• Applying a phase-out to the QBI deduction
• Ending Carried Interest
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Biden’s “Made in America” Tax Plan – March 31 Fact Sheet and Apr. 7 Treasury

Biden Business Proposals
• Increase corporate rate from 21% to 28%

• Avg. G7 rate = 27.25%; Avg. OECD rate = 23.5%
• JCT analysis in 2018 avg. corporate rate dropped from 16% to 8%
• Projected to raise $1.1 trillion over 10 years ($2 trillion over 15 years for entire plan)
• 28% had bipartisan support when ACA passed

• Minimum tax of 15% corporations with book profits over $2 billion (Minimum book tax – MBT)
• 180 Companies in the range; 45 subject to the minimum tax; average increase $300 million/year
• True minimum tax – 15% of book profit (amount reported to shareholders) minus tax actually paid
• Credit for tax paid in excess of MBT in prior years
• And for credits (general business tax credits (including R&D, clean energy and housing tax credits), 

and for foreign tax credits) 
• Increase IRS capacity to audit large corporations (target 100%) and wealthy individuals

• “large corporations have at their disposal loopholes they exploit to avoid or evade tax liabilities, and 
an army of high-paid tax advisors and accountants who help them getaway with this”
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The Reconciliation Bill – The Capital Gains Rate

• The administration has previously proposed that top rate for capital gains 
would be increased to 39.6%. 

• This would apply to anyone making over $1 million annually and would 
bring the capital gains rate in line with the proposed top individual tax 
rate. 

• Senator Manchin has also thrown cold water on the idea of increasing 
the capital gains rate for wealthy individuals.
• He said that a 28% rate would be competitive and could gain his support. 
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The Reconciliation Bill – IRS Reporting

• As mentioned previously increased IRS enforcement could raise revenue but it 
cannot be considered when analyzing the budgetary effects of the 
reconciliation bill. 
• In short increased IRS enforcement such as increased collection activity and 

increased audit rates could not be used to offset any spending in the reconciliation 
bill. 

• This is true even though some projections indicate that increased enforcement 
could raise $700 billion or more over 10 years. 

• However, additional reporting requirements, similar to the cryptocurrency one 
above could be imposed and revenue from these reporting requirements 
could be considered.
• This could include reporting of how much money is deposited to and withdrawn 

from a bank or other financial account. 
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The Reconciliation Bill – Cryoptocurrency Wash Sales

• One proposal that appears to have gained traction is the application of the 
wash sale rules to cryptocurrency. 

• An apparent factor in this increase in popularity is that it was revealed that 
the previously discussed cryptocurrency reporting requirement could raise 
$28 billion over 10 years. 

• If applied to virtual currencies the wash sale rules would disallow certain 
losses where a trader bought and sold and then repurchased a specific 
virtual currency within a short period of time. 

• Given that cryptocurrency prices have fluctuated wildly this change could 
raise billions in revenue as some traders could see a significant portion of 
their losses disallowed. 
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The Reconciliation Bill – QBI Phase-out

• Biden’s Campaign tax revisions included proposal to phase-out the qualified 
business income (QBI) deduction for individuals making over $400,000. 
• This change is paired with a provision that would remove the specified services trade 

or business rules that prevent certain businesses such as law firms and accounting 
practices from claiming the deduction. 

• Attempt to create parity between corporate tax cut and pass-through entity tax
• Other Campaign positions

• “Pease” limit on itemized deductions for TPs with income over $400K
• Limit benefit of itemized deductions to 28% 
• Eliminate step up in basis for capital assets held at death and return exemption to 2009 

levels ($3.5M indexed)
 On Oct. 22, 2020, the Tax Foundation, a conservative think tank, projected Biden's plan to return estate tax to 2009 levels 

would raise $281 billion in revenue over 10 years

• Raise top estate and gift rate to 45%
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The Reconciliation Bill – Carried Interest

• This proposal would end the carried interest tax benefit that allows certain 
hedge fund partners reduced tax rates on their profits. 
• Under the current rules many carried interest have to be held for three years in 

order to qualify for favorable capital gains rate. 
• This is a proposal that seemed potentially irrelevant if the capital gains rate was 

increased to match the ordinary income rate, but that would become relevant 
again if the capital gains rate was only raised to 28%.

• Even if the provision is ended it does not appear to be a significant source of 
revenue given the potential for a capital gains increase and the previously 
enacted 3-year rule
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ADMINISTRATIVE
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Notice 2021-49 – Employee Retention Credit Qualified Wages

• Notice 2021-49 answers questions concerning majority shareholder’s wages
• Two critical concepts

• 1. § 51(i)(1)(A) – wages are excluded if the individual bears a relationship described in §
152(d)(2)(A)-(G) to an individual who owns directly or indirectly a majority of shares – this 
brings in § 267(c) to determine indirect ownership

• 2. Although § 267(c) includes “spouse”, § 152(d)(2)(A)-(G) does not
• This leads to the following conclusions:

• If there are individuals related to Majority Shareholder (MS) described in § 267(c) (“an 
individual is considered to own the stock owned, directly or indirectly, by or for the individual's 
family” – “a brother or sister (whether by whole or half-blood), ancestor, or lineal 
descendant”) that person is an indirect MS

• Then you look at § 152(d)(2)(A)-(G) to determine if wages are disqualified:
• (A) A child or a descendant of a child; (B) A brother, sister, stepbrother, or stepsister; (C) 

The father or mother, or an ancestor of either; (D) A stepfather or stepmother; (E) A niece 
or nephew; (F) An aunt or uncle; or (G) A son-in-law, daughter-in-law, father-in-law, 
mother-in-law, brother-in-law, or sister-in-law.
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Notice 2021-49 – Employee Retention Credit Qualified Wages

• Notice 2021-49 
• Direct Majority Shareholder (MS) -- If direct MS has “a brother or sister (whether by whole or half-

blood), ancestor, or lineal descendant,” then that person is an indirect MS using § 267(c) (e.g., 
Direct MS has a brother, so brother is an indirect MS), which means direct MS is a brother of the 
indirect MS and so direct MS’s wages are not qualified wages 

• What about spouses?
• Although a spouse becomes an indirect MS using § 267(c), spouse is not a relationship described in 

§ 152(d)(2)(A)-(G), so spouse’s wages are not disqualified just by being a spouse … unless

• Direct MS has “a brother or sister (whether by whole or half-blood), ancestor, or lineal descendant,” 
who is then an indirect MS (e.g., Direct MS has a brother, so brother is an indirect MS), which 
means Spouse is a “daughter-in-law, … mother-in-law, … or sister-in-law” of the indirect MS (she is 
the sister-in-law to Direct MS’s brother) -- so now spouse’s wages are not qualified wages

• Step-children?
• Spouse of Direct MS is natural mother to “step-child”

• Spouse is indirect MS

• Step-child is disqualified because he is a “child” of an indirect MS (spouse)
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JUDICIAL
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Release the Kraken!

U.S.District Court for the Northern District of California.

• In March, the U.S. government filed a petition asking the court to approve its “John Doe” 
summons on the cryptocurrency exchange Kraken.  

• The IRS is seeking information on people who have accounts with Kraken and have conducted at 
least $20,000 in transactions in any given year from 2016 through 2020, according to the 
government's petition, which didn't name Kraken as a party to the suit. 

• The IRS doesn't know the identities of the individuals, but it's looking to use the summons to 
potentially assess taxes on Kraken users who haven't complied with their tax reporting obligations 
for their cryptocurrency holdings, the government has said.
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Reserve Mechanical Appeal

• In the last EOW, we reported on the Caylor ruling on micro-captive insurance companies, which 
followed the Avrahami ruling in 2017, the Tax Court’s Reserve Mechanical ruling in 2018 and 
the Syzygy ruling in 2019, which all went in favor of the IRS.

• Reserve Mechanical decision is being reviewed by the 10th Circuit Court of Appeals – oral argument was May 
4

• Plaintiffs are arguing that the Reserve Mechanical decision seemed to misinterpret commonly accepted 
insurance procedures and, if overturned, will likely pave the way for an appeal on Syzygy.

• The captive legal community seems to believe the Reserve Mechanical decision will be reversed or 
remanded to a lower court 

• In its brief, Reserve asked the Tenth Circuit to carefully consider and examine “complex and esoteric tax 
and insurance law matters” in what will be the first circuit court decision to analyze a “captive insurer’s 
risk distribution through reinsurance arrangements and participation in a riskpool.”
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Estate of Michael Jackson

• The U.S. Tax Court found Jackson's likeness and image to be worth just $4.2 million, much less 
than a $161 million estimate by the Internal Revenue Service in its dispute with the estate of the 
pop megastar over the valuation of his assets. 

• Jackson's case was one of the first in which the Tax Court evaluated the value of a celebrity's 
image and likeness, more commonly known as publicity rights. 

• Takeaways

• Understand which states protect a celebrity's posthumous image and likeness, since this property right is 
a creature of state law and not federal law 

• California's posthumous image and likeness right continues for 70 years after a person's death (24 
states have rights, from 10 years in Washington to 100 years in Oklahoma and Indiana)  

• Valuation?  Most think it best to wait until after death as value likely to decline from when popularity at 
its height  

• Liquidity to pay estate taxes

• Life insurance

• Sell while living (Bob Dylan sold his entire song catalogue in December for $300 million to Universal 
Music Publishing Group)
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?
QUESTIONS
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Connect with Us

linkedin.com/company/
mayer-hoffman-mccann-p.c.

@mhmcpa

youtube.com/
mayerhoffmanmccann

slideshare.net/mhmpc

linkedin.com/company/
cbiz-mhm-llc

@cbizmhm

youtube.com/
BizTipsVideos

slideshare.net/CBIZInc

MHM CBIZ
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If You Enjoyed This Webinar…

Upcoming Course:
• 10/20/21: Third Quarter Accounting and Financial Reporting Issues Update 2021

• 11/10/21: Eye on Washington Quarterly Update Q3 2021

Recent Publications:
• Infrastructure Bill Clears Senate and Returns to House for Approval

• What You Should Know About Automation of SOC 2 Reports

• FASB Issues New Lease Accounting Guidance for Lessors
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THANK YOU
CBIZ & Mayer Hoffman McCann P.C.
cbizmhmwebinars@cbiz.com


